





proposed reply offers no additional support or information that would aid this Board in making
its determination.

4. Indian Creek has not, and cannot, cite to any provision of the Act which requires BNSF
to state to the specific procedural mechanism it seeks to enforce. Under §31(d)(1), the Board has
the right to hear any cause of action based on a violation of the Act. 415 ILCS 5/31(d)X(1).
BNSF has accurately plead that Indian Creek violated the Act in a number of ways in both its
Complaint and its Response to Indian Creek’s Motion. BNSF supported those allegations with
the facts of this case, and, as such, has satisfied the pleading requirements under the Act.

5. The regulations alleged both in BNSF’s Complaint and Response clearly establish under
the current fact scenario, where the Respondent initiated a similar Board action, allocation and/or
contribution can and should be awarded. Further, Indian Creek’s reliance on §22.2d(f) is
misplaced. That provision is not the sole regulation which provides for contribution. See 35 TlL.
Adm. Code Part 471, People v. Fiorini, 143 11l. 2d 318, 337-338 (1991), See also, BNSF’s
Response at footnote 1.

6. The only avenue BNSF has to recover for costs unjustifiably paid as a result of Indian
Creek’s violation is through a separate allocation suit before this Board. BNSF cannot seek
contribution in Indian Creek’s pending Board action, nor can we seek to impose proportionate
responsibility on Indian Creek in that case. As a result, BNSE’s complaint should stand and

Plaintiff’s motion for leave to file a reply be denied.









